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1.

Background to the making of this submission
Chalk & Behrendt Lawyers & Consultants is a majority Indigenous-owned law
and consulting firm with over 25 years of experience in advising and
representing Aboriginal communities and organisations in relation to
governance, native title, land rights, heritage, commercial agreements, and
economic and community development.
We advise a number of clients who are registered under the Corporations
(Aboriginal and Torres Strait Islander) Act 2006 (Cth) (CATSI Act), including
some that are also registered native title bodies corporate.
In September 2018, Chalk & Behrendt jointly provided a submission to the
Office of the Registrar of Indigenous Corporations (ORIC) on the then
proposed amendments to the CATSI Act (2018 Submission).
The Corporations (Aboriginal and Torres Strait Islander) Amendment Bill 2021
(Draft Bill) incorporates the outcomes of consultation on the 2018 proposed
amendments and as well as the findings of the comprehensive review of the
CATSI Act led by the National Indigenous Australians Agency in 2019-2020.
Chalk & Behrendt welcome the opportunity to make this submission on the
Draft Bill. Our observations are drawn from extensive experience supporting
CATSI Act corporations to develop more robust corporate governance
structures and to achieve their goals within the existing statutory framework.

2.

Limited Consultation Period
Before commenting on the substantive proposals in the Draft Bill, we note
that only a very limited time has been provided for consultation. CATSI Act
corporations only have a month to provide feedback on a Draft Bill which is 97
pages in total, containing 329 individual changes to the CATSI Act and other
legislation, and implements more than 60 recommendations of the October
2020 CATSI Act Review Final Report (Final Report), many of which are taken
forward in a way which differs from that described in the Final Report.
This is insufficient time for most CATSI corporations to respond given the
number and complexity of the reforms and that many such corporations are
already insufficiently resourced to respond to policy and legislative proposals.
The time frame also does not account for the disruptions caused by the JuneJuly 2021 COVID-19 outbreak, which has reduced the capacity of our clients
to meet and discuss the proposed changes, as well as the ability of NIAA to
provide for in person consultation opportunities.
We also note that many of the details of how specific legislative proposals will
operate have been left to be implemented in the Corporations (Aboriginal and
Torres Strait Islander) Regulations (the CATSI Regulations). We encourage
the NIAA to commit to a proper consultation process and timeframe for the
proposed amendments to the CATSI Regulations, in line with the
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requirements of the Legislation Act 2003 (Cth), in light of the potentially
significant impact that these amendments will have on CATSI corporations.1
We outline this potential impact further below.

3.

Comments on the Draft Bill
Many of the changes proposed by the Draft Bill, particularly those which
provide greater flexibility for CATSI corporations to meet regulatory
requirements, are positive ones. We are pleased that the Draft Bill takes on
board some of the comments made in the 2018 Submission.
The introduction of a requirement to review the effectiveness of the CATSI Act
every seven years is also positive change, given the continuing need for the
CATSI Act to respond to the evolving needs of CATSI corporations.
However, we are concerned with certain proposals in the Draft Bill that move
towards criminalisation of administrative non-compliance, undermine the
principle of self-determination and increase administrative burdens on CATSI
corporations without adequate policy justification.

3.1

Infringement notices
One of the recommendations in the Final Report being taken forward by the
Draft Bill is Recommendation 4, which proposed that the CATSI Act Registrar’s
powers be expanded to include the ability to issue penalty notices. Although
the Registrar already had the ability to issue penalty notices for prescribed
offences under section 566-5 of the CATSI Act, no offences have been
prescribed in the CATSI Regulations.
Item 21 of the Draft Bill repeals existing section 566-5 and items 22-23
proposes a new Division 571 in relation to infringement notices that sets out a
framework governing the conditions and requirements around infringement
notices including when they can be issued and what information they should
contain. The fact sheet published by the NIAA accompanying these changes
state that “The CATSI Regulations will be amended in accordance with the
changes prescribed in the CATSI Amendment Bill and at that time offences
will be included in the Regulations.”
This is one of the proposals the impact of which on corporations will depend
significantly on the detail in the CATSI Regulations, a draft of which is not
published alongside the Draft Bill.
While we support the inclusion of a more detailed framework governing the
Registrar’s power to issue infringement notices if that power were to be used,
including for example, the ability of the Registrar to extend the period for
payment (which is not available in existing section 566-5), we would be
concerned if the proposed amendments were in practical terms to lead to

1

See Fact sheet 8 “Part 8—Officers of corporations”, which states that “Time permitting,
consultation will be undertaken in relation to the proposed amendments to the CATSI
Regulations”.
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4.

Conclusion
As noted above, many of the proposed amendments in the Draft Bill have the
potential to significantly affect CATSI corporations and their members –
including amendments which require further elaboration in the CATSI
Regulations. It is crucial that all amendments to the CATSI Act are made in a
way which supports Aboriginal and Torres Strait Islander peoples in achieving
their objectives, and we would therefore welcome the opportunity to comment
on the CATSI Regulations as they are drafted.
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