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DEPARTMENT OF THE PRIME MINISTER AND CABINET

For Official Use Only  

To: Minister for Indigenous Affairs

ANINDILYAKWA LAND COUNCIL – UPDATES ON PROPOSED WINCHELSEA 
MINING PROJECT  

Recommendations - that you:

1. Note the information provided by the Anindilyakwa Land Council in respect of the
proposed Winchelsea mining project.

Noted

2. Sign the draft reply and request for further information at Attachment A.

Signed / Not Signed

NIGEL SCULLION Date:

Comments:

Key Points:

1. The Chairperson and Chief Executive Officer of the Anindilyakwa Land Council (ALC)
wrote to you on 15 August 2018 and 6 September 2018, providing updates on the
proposed Winchelsea mining project and associated joint venture arrangements that will
potentially provide joint equity for traditional owners in mining operations on their own
land (Attachments B-D refer).

2. The Anindilyakwa Advancement Aboriginal Corporation (AAAC) has been established to
be the joint venture party with initial majority equity in the Winchelsea Mining Company
Pty Ltd (Winchelsea Mining), which holds a number of mining tenement applications
including Exploration Licence Application 27521 over Winchelsea Island.

3. The AAAC and Winchelsea Mining have entered into a shareholders agreement with Aus
China International Mining Pty Ltd, which will contribute capital to Winchelsea Mining in
exchange for an initial  ownership of Winchelsea Mining.

4. The AAAC Rule Book, at clause 4, stipulates it will appoint the persons who fulfil the
roles of Chairperson and Chief Executive Officer (CEO) of the ALC as its nominee
Directors of Winchelsea Mining (Attachment C refers). Those Directorships are to be paid
positions and the Chairperson of the ALC will also be the Chairperson of Winchelsea
Mining.
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ATTACHMENTS

ATTACHMENT A DRAFT REPLY

ATTACHMENT B INCOMING CORRESPONCE – 15 AUGUST 2018

ATTACHMENT C ANINDILYAKWA ADVANCEMENT ABORIGINAL 
CORPORATION RULE BOOK

ATTACHMENT D INCOMING CORRESPONDENCE – 6 SEPTEMBER 2018
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ATTACHMENT A DRAFT REPLY TO MR MARK HEWITT, DIRECTOR 
WINCHELSEA MINING 

ATTACHMENT B INCOMING CORRESPONDENCE 

ATTACHMENT C WINCHELSEA MINING PROJECT STATEMENT 

ATTACHMENT D NORTHERN TERRITORY MINISTER'S DETERMINATION -
PARAGRAPH 47(3)(A) LAND RIGHTS ACT - 13 MAY 2021 

ATTACHMENT E DELEGATIONS TO NORTHERN TERRITORY MINING 
MINISTER - PART IV ALRA - 19 NOVEMBER 2013 

ATTACHMENT F ADDITIONAL INFORMATION 
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ATTACHMENT F

Additional Information

On 16 April 2021, Winchelsea Mining Pty Ltd (Winchelsea Mining) provided a statement 
setting out a comprehensive proposal about mining works it proposes to undertake on the area 
subject to Exploration Licence (EL) 27521 at Winchelsea Island on Groote Archipelago, 
Northern Territory (NT) as required under subsection 46(2) of the Aboriginal Land Rights 
(Northern Territory) Act 1976 (Land Rights Act).

Subsection 47(3) of the Land Rights Act provides that:

             (3)  If an intending miner causes a copy of a statement of mining proposals to be sent to the 
Minister under subsection 46(2), the Minister must, within 90 days after receiving the 
statement:

                     (a)  determine, in writing, whether the Minister is satisfied that:
                              (i)  the proposed mining works or related activities are not in accordance with the 

description set out under paragraph 41(6)(e) in respect of the application 
relating to the relevant exploration licence; and

                             (ii)  the Land Council consented to the grant of the licence (including because of the 
operation of subsection 42(7)); and

                            (iii)  the works or activities are causing, or are likely to cause, a significant impact 
on the affected land and on Aboriginals, to the extent that the Council would 
not have consented to the grant of the licence; and

                     (b)  determine, in writing, whether the Minister is satisfied that the national interest does 
not require that the works or activities should proceed.

The power to make a determination under paragraph 47(3)(a) of the Land Rights Act, in 
conjunction with certain other specified functions and powers under Part IV of the Land 
Rights Act, was delegated to the NT Mining Minister (currently the Minister for Mining and 
Industry) in an Instrument of Delegation signed by the former Minister for Indigenous Affairs 
on 19 November 2013 (Attachment E refers).

The power to make a determination under paragraph 47(3)(b) of the Land Rights Act, about 
any related national interest issues, is reserved to the Australian Government Minister.

Those determinations can operate to prevent the grant of a mining interest or cancel a mining 
interest that has been granted. 

Subsection 47(4) of the Land Rights Act provides that:

             (4)  If the Minister determines that he or she is satisfied of the matters in paragraphs (3)(a) 
and (b):

                     (a)  the Minister must inform the Land Council and the intending miner; and
                     (b)  if the mining interest applied for has not yet been granted—the application must not 

be granted; and
                     (c)  if the mining interest has been granted—the interest is cancelled under this 

subsection.
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As both paragraph 47(3)(a) and paragraph 47(3)(b) need to be satisfied to prevent the grant 
of a mining interest, we recommend that you consider your determination under 
paragraph 47(3)(b) of the Land Rights Act after receiving a copy of the determination by the 
NT Minister for Mining and Industry under paragraph 47(3)(a) of the Land Rights Act.

The determination by the NT Minister for Mining and Industry at Attachment D does not 
prevent the grant of the proposed Mineral Lease. Therefore, your determination under 
paragraph 47(3)(b) of the Land Rights Act will not serve to prevent the grant of the mining 
interest.
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ATTACHMENT G

Additional Information

Grant of a Mineral Lease on Aboriginal land

The Anindilyakwa Land Council (ALC) has requested your consent, under section 45(b) of 
the Aboriginal Land Rights (Northern Territory) Act 1976 (Land Rights Act), to the grant of a 
Mineral Lease to Winchelsea Mining Pty Ltd pursuant to Mineral Lease Application 32704.

Section 45 of the Land Rights Act provides that:

A mining interest shall not be granted to an intending miner in respect of Aboriginal land 
unless: 

(a) the relevant Land Council and the intending miner have entered into an
agreement under section 46 as to the terms and conditions to which the grant of
the mining interest will be subject; and

(b) the Minister has consented, in writing, to the grant of that mining interest.

Section 46 of the Land Rights Act provides for the negotiation of terms and conditions to 
which a proposed grant of a mining interest will be subject and the associated procedures by 
which those terms and conditions are decided. Sections 46(4) and 46(5) of the Land Rights 
Act provide the statutory obligations of a Land Council, for the purpose of reaching 
agreement on the terms and conditions of a proposed grant of a mining interest: 

(4) Subject to subsections (7) to (11), inclusive, the Land Council shall not agree upon
the terms and conditions unless:
(a) it has, as far as practicable, consulted the traditional Aboriginal owners (if any)

of the land concerning the terms and conditions and it is satisfied that they
understand the nature and purpose of the terms and conditions and, as a group,
consent to them;

(b) it has, as far as practicable, consulted any other Aboriginal community or group
that may be affected by the grant of the mining interest concerning the terms and
conditions and it is satisfied that the community or group has had an adequate
opportunity to express its view to the Land Council; and

(c) it is satisfied that the terms and conditions are reasonable.

(5) In order to facilitate consultation between the Land Council and the traditional
Aboriginal owners:
(a) the Land Council shall convene such meetings with them as it considers

necessary to consider the intending miner's mining proposals and discuss the
terms and conditions;

(b) the Land Council shall give reasonable notice to the applicant and the Minister
before each meeting which the applicant and the Minister are entitled to attend;

(c) the representatives of the intending miner may attend so much of the first meeting
as is appropriate in order to present and explain the intending miner's mining
proposals and to outline the intending miner's views concerning the terms and
conditions; and

(d) except where the traditional Aboriginal owners as a group decide, and, through
the Land Council, notify the intending miner that the representatives of the
intending miner may not attend a subsequent meeting that is so convened-the
representatives may attend so much of that subsequent meeting as is appropriate
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in order further to explain those mining proposals or further to discuss the terms 
and conditions. 

Clause 2.1 of the Mining Agreement at Attachment E warrants the ALC is satisfied it has 
complied with its statutory obligations under section 46(4) of the Land Rights Act. Related 
background information on consultations is provided in the ALC’s correspondence at 
Attachment D and submission at Attachment F including reference to anthropological reports, 
a detailed schedule of meetings and a copy of the presentation. 

Representatives of Winchelsea and the National Indigenous Australians Agency attended the 
consultation meeting with traditional Aboriginal owners on 23-24 March 2021. 

The Full ALC Board gave its consent to the grant of Mineral Lease and the approval of the 
Mining Agreement at a meeting held on 31 March 2021. 

Approval to enter into agreements involving the payment or receipt of more than $1,000,000 

The ALC seeks your approval under section 27(3) of the Land Rights Act to enter into the 
Mining Agreement because it is expected to involve the receipt of more than $1 million over 
its term. 

Section 27(3) of the Land Rights Act provides that:

A Land Council shall not, without the approval of the Minister, enter into, or permit a 
Land Trust holding land in its area to enter into, a contract involving the payment or 
receipt of an amount exceeding $1,000,000, or, if a higher amount is prescribed, that 
higher amount.  

Under section 27(4) of the Land Rights Act, you shall not give an approval under 
section 27(3) unless you are satisfied the Land Council concerned has complied with any 
duty imposed on it by section 23(3).

Section 23(3) of the Land Rights Act provides:
  

In carrying out its functions with respect to any Aboriginal land in its area, a Land 
Council shall have regard to the interests of, and shall consult with, the traditional 
Aboriginal owners (if any) of the land and any other Aboriginals interested in the land 
and, in particular, shall not take any action, including, but not limited to, the giving of 
consent or the withholding of consent, in any matter in connexion with land held by a 
Land Trust, unless the Land Council is satisfied that:
(a) the traditional Aboriginal owners (if any) of that land understand the nature and 

purpose of the proposed action and, as a group, consent to it; and
(b) any Aboriginal community or group that may be affected by the proposed action has 

been consulted and has had adequate opportunity to express its view to the Land 
Council.

Section 23(3) of the Land Rights Act is expressed in similar terms to section 46(4). As noted 
above, clause 8(c) of the Agreement warrants the ALC is satisfied it has complied with its 
statutory obligations under section 46(4) of the Land Rights Act, including comparable 
consultation requirements.
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Proposed arrangements for the receipt and distribution of mining income

Pursuant to section 35(3) of the Land Rights Act, if an exploration or mining agreement 
makes no explicit provision for the application of income received under the agreement as 
compensation for damage or disturbance to the land, the relevant Land Council is required to 
distribute that income to any ATSI corporations whose members are affected by the 
exploration or mining activity, in such proportions as the Land Council determines. 

In this case, the Mining Agreement prescribes at clause 6 the arrangements for the 
disbursement of income paid for the benefit of the traditional Aboriginal owners:

 statutory royalty equivalents that may 
become payable to the ALC by the Commonwealth from the Aboriginals Benefit Account 
under section 64(3) of the Land Rights Act.

Proposed arrangements for the payment of administration and services costs to the ALC

Joint venture arrangement

Winchelsea Mining is a joint venture in which Anindilyakwa Advancement Aboriginal 
Corporation (AAAC) is the majority shareholder with  shareholding.

a) AAAC is incorporated under the Corporations (Aboriginal and Torres Strait 
Islander) Act 2006. 

b) The primary objectives of AAAC are to provide for and assist with the education and 
the economic, social and cultural advancement of the traditional Aboriginal owners of 
the ALC region. 

c) While the AAAC is established for the benefit of all ALC traditional Aboriginal 
owners, only traditional Aboriginal owners of Winchelsea Island are eligible to be 
directors.

d) The rule book requires  of profits that AAAC receives from Winchelsea 
Island to be directed to charitable projects that benefit the traditional Aboriginal 
owners of Winchelsea Island, to be overseen by a sub-committee.

The other joint venture party with  shareholding is Aus China Mining International 
Pty Ltd. 
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